Homework  AP US Government   Due April 5, 2013
Alexander Hamilton on Judicial Review

Federalist #78 – Alexander Hamilton
Directions: Read and annotate the following excerpt from Federalist No. 78 
Annotate while you read:

· A check mark (✓)  next to a concept/fact/idea that you already know

· A question mark (?) next to a concept/fact/idea that is confusing or you don’t understand

· An exclamation (!)  mark next to something new, unusual or surprising

· A plus (+) next to an idea/ concept/fact that is new to you

Excerpt from Federalist #78

Some perplexity respecting the right of the courts to pronounce legislative acts void, because contrary to the Constitution, has arisen from an imagination that the doctrine would imply a superiority of the judiciary to the legislative power. It is urged that the authority which can declare the acts of another void must necessarily be superior to the one whose acts may be declared void. As this doctrine is of great importance in all the American constitutions, a brief discussion of the grounds on which it rests cannot be unacceptable. 

There is no position which depends on clearer principles than that every act of a delegated authority, contrary to the tenor of the commission under which it is exercised, is void. No legislative act therefore contrary to the constitution can be valid. To deny this would be to affirm that the deputy is greater than his principal; that the servant is above his master; that the representatives of the people are superior to the people themselves; that men acting by virtue of powers may do not only what their powers do not authorize, but what they forbid. 

If it be said that the legislative body are themselves the constitutional judges of their own powers and that the construction they put upon them is conclusive upon the other departments it may be answered that this cannot be the natural presumption where it is not to be collected from any particular provisions in the Constitution. It is not otherwise to be supposed that the Constitution could intend to enable the representatives of the people to substitute their will to that of their constituents. It is far more rational to suppose that the courts were designed to be an intermediate body between the people and the legislature in order, among other things, to keep the latter within the limits assigned to their authority. The interpretation of the laws is the proper and peculiar province of the courts. A constitution is in fact, and must be regarded by the judges as, a fundamental law. It therefore belongs to them to ascertain its meaning as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought, of course; to be preferred; or, in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents. 

Nor does this conclusion by any means suppose a superiority of the judicial to the legislative power. It only supposes that the power of the people is superior to both, and that where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed by the latter rather than the former. They ought to regulate their decisions by the fundamental laws rather than by those which are not fundamental. 

This exercise of judicial discretion in determining between two contradictory laws is exemplified in a familiar instance. It not uncommonly happens that there are two statutes existing at one time, clashing in whole or in part with each other, and neither of them containing any repealing clause or expression. In such a case, it is the province of the courts to liquidate and fix their meaning and operation. So far as they can, by any fair construction, be reconciled to each other, reason and law conspire to dictate that this should be done; where this is impracticable, it becomes a matter of necessity to give effect to one in exclusion of the other. … 

But in regard to the interfering acts of a superior and subordinate authority of an original and derivative power, the nature and reason of the thing indicate the converse of that rule as proper to be followed. They teach us that the prior act of a superior ought to be preferred to the subsequent act of an inferior and subordinate authority; and that, accordingly, whenever a particular statute contravenes the Constitution, it will be the duty of the judicial tribunals to adhere to the latter and disregard the former. 

It can be of no weight to say that the courts, on the pretense of a repugnancy, may substitute their own pleasure to the constitutional intentions of the legislature. This might as well happen in the case of two contradictory statutes; or it might as well happen in every adjudication upon any single statute. The courts must declare the sense of the law; and if they should be disposed to exercise WILL instead of JUDGMENT, the consequence would equally be the substitution of their pleasure to that of the legislative body. The observation, if it proved any thing, would prove that there ought to be no judges distinct from that body. 

If, then, the courts of justice are to be considered as the bulwarks of a limited Constitution against legislative encroachments, this consideration will afford a strong argument for the permanent tenure of judicial offices, since nothing will contribute so much as this to that independent spirit in the judges which must be essential to the faithful performance of so arduous a duty. 

-----------------------------------------------------------------------------------------------------------------------

(1)  When may the courts declare laws “void?”  
(2)  How do the courts relate to “the people?”  
(3)  Who should govern the judges?  
(4)  What is the difference between “will” and “judgment” of the courts?  
(5)  Why should judicial appointment be permanent?
---------------------------------------------------------------------------------------------------------------------

John Marshall, 1823:  Response to Senator Richard M. Johnson on Judicial Review

Read the following and summarize Marshall’s arguments about unanimous votes and the courts.  

Annotate while you read:

· A check mark (✓)  next to a concept/fact/idea that you already know

· A question mark (?) next to a concept/fact/idea that is confusing or you don’t understand

· An exclamation (!)  mark next to something new, unusual or surprising

· A plus (+) next to an idea/ concept/fact that is new to you

Quotation:  "To disable the court from deciding constitutional questions" 
In his opinion in Marbury v. Madison, Marshall ingeniously expanded the court's power without directly provoking the Jeffersonians. He conceded Marbury's right to his appointment, but ruled that the court had no authority to order the Secretary of State to act, since the section of the Judiciary Act that gave the court the power to issue an order was unconstitutional. A landmark in American constitutional history, the decision asserted the power of federal courts to review the constitutionality of federal laws and to invalidate acts of Congress when they are found to conflict with the Constitution. This power, known as judicial review, provides the basis for the important place that the Supreme Court occupies in American life today. 
In fact, the Supreme Court did not invalidate another act of Congress for half a century. But the assertion of this power proved enormously controversial. In 1823, Senator Richard M. Johnson (1781-1850) proposed that more than a simple majority of judges must agree in order to declare a law unconstitutional. Here, Justice Marshall responds.
Full Text:  

That gentleman [Senator Richard M. Johnson], I perceive has moved a resolution requiring a concurrence of more than a majority of all the Judges of the supreme court to decide that a law is repugnant to the constitution.... 
If Congress should say explicitly that the courts of the Union should never enter into the enquiry concerning the constitutionality of a law, or should dismiss for want of jurisdiction, every case depending on a law deemed by the Court to be unconstitutional, could there be two opinions disputing such an act?.... 
When we consider the remoteness, the numbers, and the ages of the Judges, we cannot expect that the assemblage of all of them [a unanimous decision]...will be of frequent recurrence. The difficulty of the questions, and other considerations, may often divide those who do attend. To require almost unanimity is to require what cannot often happen, and consequently to disable the court from deciding constitutional questions. 
A majority of the court is according to the...common understanding of mankind, as much the court, as the majority of the legislature, is the legislature; and it seems to me that a law requiring more than a majority to make a decision as much counteracts the views of the constitution as an act requiring more than a majority of the legislature to pass a law.
Summary 
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